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In the Court of Appeals of the District of Columbia 


No. 2252. 

M. Marche, &c., Appellant, 
vs. 

Hayden Johnson et al. 


a Supreme Court of the District of Columbia. 


No. 51948. At Law. 


Hayden Johnson and Thomas H. Patterson, Plaintiff-, 

vs. 

M. Marci-ie, Trading as Marche & Company, Defendant. 


United States of America, 

District of Columbia , ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Certificate of Municipal Court on Appeal. 

Piled September 20, 1909. 

In the Municipal Court of the District of Columbia. 

No. 51948. 


Hayden Johnson and Thomas II. Patterson, Claimants, 

vs. 

M. Marche, Trading as Marche and Company, Creditor, Defendant. 

Date. Proceedings. 

1909. 

Claimants’ attorneys—P. P. 

Defendant’s attorney—L. Hamby. 

August 21st. Notice to Marshal filed. 

“ “ Marshal’s notice and copy issued returnable August 

23,10:80 A.M. 
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“ Served copy on defendant’s attorney. 
23rd. Continued to August 26, 3 P. M. 

26tli. Trial—witnesses sworn. 


cc cc 

“ 28th. 

September 7th. 
August 31st. 
September 3rd. 
“ 4th. 
“ 10th. 


Adjourned to August 28. 12 M. 

Judgment for defendant creditor for $2.00 costs. 
Appeal, notice of, filed. 

CC CC CC ' CC 

“ undertaking in, filed. 

CC CC 1 cc cc 

“ “ “ with Illinois Suretv Coni' 

o 


pany, approved. 

13th. Appeal," record on and papers filed with Clerk of 
Supreme Court, I). C. 


2 This is to certify, that the foregoing is a time copy of the 

Docket Entries and of all the proceedings had before the said 
Court in the above cause, and that the annexed documents are all 
the original papers filed in said cause. 

Witness the Honorable Judges of said Court this 13tli day of 
September A. D. 1909. 

F. G. AUK AM. Clerk, 
By BLANCHE NEFF, 

Assistant Clerk. 

Costs paid by Plaintiffs, $3.25. 

Costs paid by Defendant, $—. 


Notice of Claim. 

Filed September 20, 1909. 

In the Municipal Court’of the District of Columbia. 

No. 1894. 51948. 

W. Marche, Trading as Marche & Company, Plaintiff, 

vs. 

John AY. Stone and Thomas A. McDonald, Trading as McDonald 

& Stone, Defendants. 

To Aulick Palmer, United States Marshal for the District of Co¬ 
lumbia. 

Sir: Please take notice that the title to the following goods 
3 and chattels, seized by you by virtue of a writ of attachment 
sued out of the Municipal Court of the District of Columbia 
in the above entitled cause, is in Hayden Johnson and Thomas H. 
Patterson, and the said Play den Johnson and Thomas II. Patterson 
also have the right to the possession of the said goods and chattels, 
to wit: one office desk; two electric fans; one show case; nine boxes 
and bottles; one barrel of whiskey; one part barrel of whiskey; 
fifteen boxes of cigars; one cigar box with matches; two demijohns; 
all the goods and chattels of every kind and nature seized by,you by 
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virtue of the attachment issued in the above entitled cause, formerly 
located upon .premises 15th and F Streets, Northwest, in the City of 
Washington, District of Columbia, and now in the hands of one 
Adam Weschler, auctioneer, of Washington, D. C. 

HAYDEN JOHNSON, 

THOS. H. PATTERSON, 

Attorneys for Claimant. 


4 Supreme Court of the District of Columbia. 

Thursday, April 28 th , 1910. 

Session resumed pursuant to adjournment, Hon. Harry M. Cla- 
baugh, Chief Justice, presiding. 

Before Judge Stafford. 

it ilf 5lf llf ^ 

T T T T "T* 

No. 51948. At Law. 

Hayden Johnson and Thomas II. Patterson, Plaintiff-, 

vs. 

W. Marche, Trading as Marche & Company, Deft, 

and 

No. 51949. At Law. 

Hayden Johnson and Thomas IT. Patterson, Plaintiffs, 

vs. 

Samuel L. Harris, Fred A. Johnson, and Milton Harris, Trad¬ 
ing as Harris, Johnson Co., Defendant. 

Come now the parties in the above entitled causes respectively, 
by their respective attorneys of record, and a jury of good and lawful 
men of this District, to wit: who are duly sworn, in each case, to well 
and trulv trv the issues therein joined, viz: Frank F. Burke, John PI. 
Keenan Jr., Andrew C. Shannon, Geo. W. Turner, Wm. E. Orton, 
Edward II. Trundle, James Byron. Arthur 1>. Cropley, Wm. M. 
Poore, Geo. W. Pittman, J. Arch. Bailey and James A. K. Bailey; 
it being agreed by said parties by their respective attorneys 

5 of record that these causes should be tried together, a ver¬ 
dict to be rendered in each case. Thereupon the said cases 

being given in charge of the jury, they upon their oath say they find 
a verdict herein in case No. 51918 At Law, in favor of the claimants 
therein for possession of the goods therein attached, and they upon 
their oath say they find a verdict in favor of the claimants in said 
cause herein No. 51949 At Law for possession of the goods therein 
attached. 
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Thursday, June 1 6th, 1910. 

Session resumed pursuant to adjournment, Hon. Harry M. Cla- 
baugh, Chief Justice, presiding. 

* * * * * * * 

Before Judge Stafford. 

Ho. 51948. At Law. 

Hayden Johnson and Thomas H. Patterson, Claimants, 

YS. 

M. Marche, Trading as Marche and Company, Defendant. 

Upon consideration of defendant’s motion for a new trial filed 
herein and heretofore submitted, it is ordered that said motion be, 
and the same is hereby overruled and judgment on verdict is ordered. 
Wherefore it appearing that the property attached by the United 
States Marshal, by virtue of a writ of attachment sued out of the 
Municipal Court of the District of Columbia, in the case of 

6 W. Marche, trading as Marche & Company vs. John W. 
Stone, et ah, Ho. 1894, has been converted into cash by said 

Marshal by sale thereof, pursuant to order of court herein, and the 
proceeds thereof aggregating One Hundred and Six Dollars and 
thirty-five cents ($108.35) have been deposited in the Registry of 
this Court; it is considered that the claimants herein recover of de¬ 
fendants herein, the sum of One Hundred and Six Dollars and 
thirty-five cents, ($106.35) together with costs of suit to be taxed 
by the Clerk and have execution thereof. 

From the foregoing judgment the defendant by its attorney of 
record in open Court notes an appeal to the Court of Appeals of the 
District of Columbia, whereupon, the penalty of a bond for costs is 
hereby fixed in the sum of One Hundred Dollars. 

Memoranda. 

July 11, 1910.—Appeal bond approved and filed. 

July 15, 1910.—Bill of Exceptions submitted. 

August 4, 1910.—Time to file record in Court of Appeals extended 
from time to time to, and including, December 1, 1910. 

7 Supreme Court of the District of Columbia. 

Monday, October 24 th, 1910. 

Session resumed pursuant to adjournment, Hon. Job Barnard, 
Justice, presiding. 

***** * * 

By Justice Stafford. 

The Court having this day signed the Bill of Exceptions hereto¬ 
fore submitted herein, now orders the same of record as of the time 
of the noting thereof at the trial. 
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Bill of Exceptions. 

Filed October 24, 1910. 

In the Supreme Court of the District of Columbia. 

At Law. No. 51948. 

Hayden Johnson and Thomas H. Patterson 

vs. 

W. Marche, Trading as Marche & Co., 

and 

At Law. No. 51949. 

Hayden Johnson & Thomas H. Patterson 

vs. 

Samuel L. Harris, Fred A. .Johnson, & Milton Harris, Trading 

as Harris, Johnson & Co. 

Messrs. Hayden Johnson & Thos. H. Patterson, Attorneys for 
Appellee: 

Sirs: You will please take notice that the bill of excep- 

8 tions in the above entitled cause has been submitted the 
fifteenth day of July, 1910, and that we will appear before 

Mr. Justice Stafford, in Equity Court No. 1 on Tuesday, July 19th. 
1910, at 10 o’clock, or as soon thereafter as counsel may be heard, 
and present the said bill of exceptions to the said Justice for settle¬ 
ment. 

LOUIS L. HAMBY, 
Attorney for Appellant. 

On this 15tli day of July, 1910, we do hereby accept service of the 
foregoing notice, and of the bill of exceptions attached hereto in the 
above entitled cause, and do hereby expressly waive our right to 
have the said bill of exceptions, or a copy thereof, presented to us at 
a date prior hereto. 

HAYDEN JOHNSON, 

THOS. II. PATTERSON, 

Attorneys for Appellees. 

* * * * * * * 

Be it remembered that at the trial of these causes, which were 
heard together before Mr. Justice Stafford, one of the Justices of the 
Supreme Court of the District of Columbia, and a jury duly em¬ 
paneled and sworn to try the issues, Mr. Play den Johnson and Mr. 
Thomas PI. Patterson appeared for the plaintiffs and Mr. 

9 Louis L. IPamby for the defendant Marche & Co., and Mr. 
Leon Pretzfelder for the defendant Harris, Johnson & Co. 
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Whereupon the plaintiffs, to maintain the issues on their part 
joined, offered in evidence a certain stipulation duly executed by 
counsel, by which it was agreed that the original copy of a certain 
deed of trust chattels, hereinafter set forth, shall be offered in evi¬ 
dence with the same effect and in lieu of a certified copy of the same 
from the office of the Recorder of Deeds for the District of Colum¬ 
bia, where the said original deed of trust had been recorded as here¬ 
inafter set forth. 

Further to maintain the issues joined plaintiffs offered in evidence 
and read a certain deed of trust chattels being the same as herein¬ 
before referred to, and which said deed of trust chattels was duly 
admitted in evidence and is as follows: 

“This Indenture, made this thirtieth day of June, 1909, by and 
between Thomas McDonald and John W. Stone, co-partners, trading 
as McDonald and Stone, of the City of Washington, District of Co¬ 
lumbia, parties of the first part, and Hayden Johnson and Thomas 
H. Patterson, trustees, of the same City and District, parties of the 
second part. 

Whereas, the parties of the first part are justly indebted unto 
Alida V. Stone in the full sum of two thousand, five hundred dollars, 
for money advanced by the said Alida V. Stone to the said firm, for 
the repayment of which amount they have executed and de- 

10 livered 'to the said Alida V. Stone, and made payable to her 
order their twenty-five certain promissory notes of even date 

with these presents, each of said notes being for the sum of one hun¬ 
dred dollars, the first of said notes being payable in three months 
after date, and the remaining twenty-four of said notes being pay¬ 
able monthly thereafter, and all bearing interest at the rate of six 
per centum per annum. 

And whereas: the said parties of the first part desire to secure the 
full and punctual payment of said notes and interest : Now, there¬ 
fore, this indenture witnesseth that said parties of the first part, 
in consideration of the premises, and of one dollar lawful money 
of the United States of America to them in hand paid by the said 
parties of the second part, the receipt of which is hereby acknowl¬ 
edged, have granted, sold and delivered, and do, by these presents, 
grant, sell and deliver unto the said parties of the second part, or 
the survivor of them, all and singular the goods and chattels and 
personal property named, mentioned and described in schedule 
“B” hereto annexed and made part of this deed, the same being 
now in and upon the premises known as No. 601 15th Street, in 
the City of Washington, District of Columbia, to have and to hold 
the said goods and chattels and personal property unto and to the 
use of the said parties of the second part, or the survivor of them, 
their executors, administrators and assigns, in and upon the 

11 trusts and for the uses following: In trust to suffer and per¬ 
mit the said parties of the first part to retain possession of 

and use the said goods and chattels and personal property until the 
same shall and may be required as hereinafter provided. And upon 
this further trust, upon default being made in the payment of said 
notes or either of them, or of any interest thereon when due, or 
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any proper cost, charge or expense in and about the same, then 
and at any time thereafter to take immediate possession of said 
goods and chattels and personal property, wheresoever the same 
may be found, and to sell the same at public auction upon such 
terms and after such public notice as the said parties of the second 
part, or the survivor of them, acting in the execution of this trust, 
shall deem advantageous and proper; and of the proceeds of sale 
or sales, first, to pay all proper costs, charges and expenses, including 
a commission of five per centum on amount of said sale to said 
trustees for services; second, to pay whatever then remains unpaid 
of said notes, whether the same be due or not, and thereafter to pay 
the surplus, if any, to whomsoever shall be lawfully entitled to the 
same. And upon this further trust, at any time hereafter, whether 
said note shall be due or not, upon the security hereby given being 
in anywise endangered in the opinion of said parties of the second 
part, or the survivor of them, by the removal of said goods and 
chattels and personal property, or any of them without the 

12 written consent of the said party of the second part or the 
survivor of them, or by the non-payment of the rent of 

the premises where said goods and chattels may be placed, stored 
or deposited, or by the rendering of a judgment or decree for the 
payment of money against said parties of the first part, or if said 
parties of the first part shall not keep the same insured in some 
good and reliable company against loss by fire to the extent of 
— dollars, and assign the same to the use of said parties of the 
second part, or the survivor of them, for the more effectual securing 
of the payment of said indebtedness, or if the same shall become 
endangered in any other manner in the opinion of the said parties 
of the second part, or the survivor of them, then and thereafter, 
upon the written order of the holders of said notes, or either of 
them, to take possession of said goods and chattels and personal 
property and sell the same and dispose of the proceeds thereof in 
the manner hereinbefore provided as though default had been made 
in the payment of said notes.” 

Schedule “—A 

Referred to in the Foregoing Deed of Trust and Made a Part of the 

Same. 

All goods, chattels, implements and other personal property of 
every description now contained in the cafe or in the basement of 
building on the northeast corner of 15th and F Streets, N. W., in 
the City of Washington, District of Columbia, including— 

13 (here is inserted a full description of the property in the 
building, which included tables, chairs, bar-room fixtures 

and utensils and accessories, all set out, but not specifying stock in 
trade such as wines, liquors and cigars, and consumable articles 
used in connection with a cafe) together with bar-room license No. 
530 in the name of John W. Stone, and the lease of said premises, 
which said lease is now held in the name of Thomas McDonald; 




8 


M. MARCHE, ETC., VS. HAYDEN JOHNSON ET AL. 


also the stock of trade in said cafe, including wines, liquors, brandies, 
cordials, etc., now located upon said premises, or subsequently to 
be placed thereon by said firm. 

Signed, sealed and delivered in the presence of the undersigned 

(Signed) THOS. McDONALD. [seal.] 

(Signed) JOHN W. STONE. [seal.] 

Received the goods and chattels in the foregoing deed of trust, 
subject to its provisions. 

(Signed) HAYDEN JOHNSON. 

(Signed) THOS. H. PATTERSON. 

District of Columbia, ss : 

I, E. B. Shaver, a Notary Public in the District of Columbia, do 
hereby certify that Thomas McDonald and John W. Stone, parties 
to a certain deed of trust bearing date on the 30th day of June, 
1909, and hereto annexed, personally appeared before me 

14 in said District the said Thomas McDonald and John W. 
Stone, being personally well known to me as the persons 

who executed the said deed of trust, and acknowledged the same to 
be their act and deed. 

Given under my hand and seal this first day of July, 1909. 

[notarial seal.] E. B. SHAVER, 

Notary Public , D. G. 

The following notations were indorsed on the back of the deed 
of trust by the Recorder of Deeds of the District of Columbia: 
Received for record July 8, 1909. 

JOHN C. DANCY, 
Recorder of Deeds , Dis. of Col. 

Further to maintain the issues joined, plaintiff- read stipulations 
between counsel in both cases duly filed, wherein it was agreed that 
the papers in the case of W. Marche, trading as Marche & 
Co. vs. John W. Stone & Thomas McDonald, trading as Stone 
& McDonald, No. 1894 in the Municipal Court of the 
District of Columbia, and the papers in the case of 
Samuel L. Harris, Fred A. Johnson and Milton Harris, trading as 
Harris, Johnson & Co., vs. John W. Stone and Thomas J. McDonald, 
trading as “The Elkton” No. 2039 in the Municipal Court of the 
District of Columbia, shall be admitted in evidence in each of the 
cases herein without formal proof. 

15 Further to maintain the issues joined, plaintiff offered in 
evidence and read a written notice served on Aulick Palmer, 

which said notice was one of the papers in the case No. 1894 afore¬ 
said, and was in words as follows: 
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“In the Municipal Court of the District of Columbia. 

No. 1894. 

W. Marche, Trading as Marche & Co., Plaintiff, 

YS. 

John W. Stone & Thomas McDonald, Trading as McDonald & 

Stone, Defendants. 

To Aulick Palmer, U. S. Marshal for the District of Columbia: 

Sir: Please take notice that the title to the following goods and 
chattels seized by you by virtue of a writ of attachment sued out of 
the Municipal Court of the District of Columbia in the above en¬ 
titled cause, is in Hayden Johnson and Thomas H. Patterson, and 
the said Hayden Johnson and Thomas H. Patterson also have the 
right to the possession of the said goods and chattels, to wit,—one 
office desk, two electric fans, one showcase, nine boxes of bottles, one 
barrel of -whiskey, one part barrel of whiskey, fifteen boxes of cigars, 
one cigar box of matches, two demijohns, all the goods and chattels 
of every kind and nature seized by you by virtue of the attachment 
issued in the above entitled cause, formerly located upon the 

16 premises 15th and F Streets, N. W., in the City of Washing¬ 
ton, in the District of Columbia, and now in the hands of one 

Adam Weschler, Auctioneer, of Washington, D. C. 

(Signed) HAYDEN JOHNSON, 

THOS. H. PATTERSON, 
Attorneys for Plaintiffs.” 

Further to maintain the issues joined, the plaintiff offered in evi¬ 
dence a certain other paper being among those in the case No. 1894, 
aforesaid, said paper being the return of the Marshal, showing that 
he had attached the articles specifically set forth in the foregoing 
notice herein for the purposes therein stated. 

Further to maintain the issues joined, plaintiffs offered in evi¬ 
dence and read a written notice served on Aulick Palmer, which 
said notice was one of the papers in the case No. 2039 aforesaid, and 

was in words as follows: 

* 

“In the Municipal Court of the District of Columbia. 

No. 2039. 

Samuel L. Harris, Fred A. Johnson & Milton Harris, Trading 

as Harris, Johnson & Co., Plaintiffs, 

vs. 

John W. Stone and Thomas McDonald, Trading under the Name 

of “The Elkton,” Defendants. 

To Aulick Palmer, Esq., U. S. Marshal for the District of Columbia: 

Sir: Please take notice that the title to the following goods 

17 and chattels seized by you by virtue of a writ of attachment 
sued out of the Municipal Court of the District of Columbia 
2—2252a 
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in the above entitled cause, is in Hayden Johnson and Thomas H. 
Patterson, and the said Play den Johnson and Thomas PI. Patterson 
have the right to the possession of the said goods, to wit: two chafing 
dishes, one lot of plated ware, one barrel of whiskey, one Williams 
type-writer; one National cash register; one lot of cigars; one lot 
of coffee; one lot of table linen; two cuspidors; one lot of liquors, 
wines, beers, soft drinks, water, etc., all the goods, wares, mer¬ 
chandise and chattels seized by you by virtue of the attachment 
issued in the above entitled cause, and formerly located upon prem¬ 
ises corner 15th & F Streets, Northwest, this City, and now in the 
hands of one Adam Weschler, Auctioneer, of Washington, D. C. 

(Signed) IPAYDEN JOHNSON, 

THOS. H. PATTERSON, 

Att’ys for Claimants. 

And the plaintiffs also offered in evidence and read a certain other 
paper, being among those in the case No. 2039, aforesaid, said paper 
being the return of the Marshal showing that he had attached the 
articles specifically set forth in the foregoing notice herein for the 
purposes therein stated. 

Further to maintain the issues joined, plaintiffs called in their 
behalf John W. Stone, who testified that he was a member 
18 of the firm of Stone and McDonald, whose goods and chat¬ 
tels as hereinbefore set forth had been attached by the de¬ 
fendants herein; that he was the person who, with Thomas A. Mc¬ 
Donald, executed the indenture or deed of trust hereinbefore set 
forth unto Hayden Johnson and Thomas H. Patterson, to secure 
one Alida V. Stone; that the said Alida V. Stone is his wife; that 
the said firm never received the full sum of twenty-five hundred dol¬ 
lars recited in the said deed of trust to have been in hand paid by 
the said Alida Y. Stone; that the sum of eleven hundred dollars 
had been received from Alida V. Stone, by the firm of Stone and 
McDonald, and that the said Alida V. Stone promised verbally to 
put up or advance the remaining sum of fourteen hundred dollars 
to the said firm at some future date; that the goods attached were 
purchased and in possession of the firm at the time the deed was 
executed; that at the time the attachments were made by the de¬ 
fendants herein, the place of business of the said firm was closed 
up; that there had been a partnership disagreement between him¬ 
self and McDonald, the other member of‘the firm; that he was 
endeavoring to force the said McDonald out of the business; that the i 
business had only been in existence about two months when it was 
closed up; that a key to the said place of business was at the time 
of the attachment in the hands of Hayden Johnson, one of the 
plaintiffs herein. Upon cross-examination by counsel for the de¬ 
fendants the said John W. Stone testified further that at the time 
the attachments hereinbefore referred to were made by the defend¬ 
ants herein, that the said defendants were bona fide creditors of the 
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firm of Stone and McDonald; that the firm of Stone & Mc- 

19 Donald, after the execution and recording of the said deed 
of trust hereinbefore set forth, and while in possession of 

the goods, merchandise and stock in trade intended to be secured 
thereby, made absolute sales thereof in the ordinary course of busi¬ 
ness, and applied the proceeds thereof to their own personal use; 
that the firm made purchases of certain articles of trade after the 
execution of the deed of trust; that the firm of Stone & McDonald 
were insolvent at the time the deed of trust was executed; that the 
said deed of trust had not been executed at the time the defendants 
herein became creditors of the said firm. 

Counsel for plaintiffs then announced their testimony closed. The 
foregoing is the substance of all the evidence offered on behalf of the 
plaintiffs. 

Thereupon, counsel for the defendants then and there, in open 
court, moved that the court direct a jury to return a verdict for the 
defendants in each case, on the ground that the evidence produced 
by the plaintiff was not sufficient in law to maintain in their behalf 
the issues joined, and entitle them to a verdict, and on the ground 
that the said deed of trust is void as to the defendants, attaching 
creditors as aforesaid, which said motion the court then and there 
overruled. Counsel for each of the defendants then and there ex¬ 
cepted to this ruling of the court, and an exception was noted by the 
Justice presiding on his minutes. 

Counsel for the defendants thereupon announced that they had no 
testimony to offer. 

Whereupon the defendants, by their respective counsel, 

20 presented to the Court in due form, in writing, certain 
prayers, which w r ere in words as follows: 

1. The jury are instructed to find a verdict for the defendants. 

2. If the jury find from the evidence adduced that the full sum 
of twenty-five hundred dollars, which w T as purported to be secured by 
the deed of trust in evidence, was not actually advanced, then they 
are instructed that the instrument was void in part, and being void 
in part, is void in toto, and therefore must find a verdict for the de¬ 
fendant. 

3. If the jury find that the creditors of the firm of Stone & Mc¬ 
Donald have not been paid, then they are cautioned that in view of 
the fact that the business w T as only carried on for about two months, 
it is doubtful whether the money purported to be secured by this 
trust was actually advanced, and that fact raises a presumption of 
fraud. 

4. The jury are instructed that any acquisition of property from 
husband to w T ife, which is prejudicial to the rights of creditors, is 
void, and therefore, if prejudicial to the rights of the creditors, and 
does not actually secure the full sum of twenty-five hundred dollars, 
it is void, and your verdict should be for the defendant. 

5. The jury are instructed that a chattel deed of trust which allows 
the grantor to retain possession of a stock of goods, sell them and 
apply the proceeds as he sees fit, raises a presumption of fraud, and 
if you believe from the evidence adduced that this presumption is 
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warranted by the facts, yonr verdict should be for the defend¬ 
ant. 

21 6. The jury are instructed that if they believe from the 
evidence that the object and purpose of the deed of trust in 

this case was to hinder, delay or defraud creditors of the grantors, 
then their verdict should be for the defendant. 

Whereupon the Court did, then and there refuse each and every 
one of the said prayers excepting prayer No. 6, which was granted. 
Counsel for defendants then and there excepted to the ruling and 
action of the court in refusing to grant the said prayers Numbered 
1, 2, 3, 4, 5, and the exceptions were noted by the Justice presiding, 
on his minutes. 

Thereupon the Court charged the jury that they were to determine 
from all the facts in the case whether or not the deed of trust relied 
upon by the plaintiff was given by the said Stone & McDonald in 
good faith, or for the purpose of defrauding their other creditors; 
that in deciding this question the jury should take into consideration 
all the facts connected with the execution of the said deed; that they 
might consider in this connection that the deed of trust was given 
to secure the wife of one of the members of the firm ; that only a part 
of the money professed to be secured by the deed of trust had been 
actually advanced by the beneficiary therein; that the grantors in 
said deed of trust were insolvent at the time the same was given; that 
the instrument was not recorded until eight or nine days after the 
execution; that the proceeds of the sale of the chattels mentioned in 
said deed of trust were not applied, after the execution of said 

22 instrument, to the payment of the indebtedness thereby se¬ 
cured, nor to the payment of other creditors to whom they 

were indebted, the firm being in an insolvent condition; that- if the 
jury find from these facts, as well as from the other facts in the 
case, that the said deed of trust was not given in good faith by the 
said Stone & McDonald to secure a bona fide indebtedness, but was 
given by them for the purpose of defrauding their other creditors, 
then the said trust would be void in law, and their verdict should be 
for the defendants. 

The defendants, by their respective counsel, present to the Court, 
this, their bill of exceptions, and pray that the same may be signed 
and sealed and ma^e a part of the record, and it is accordingly done 
this 24th day of October, 1910. 

WENDELL P. STAFFORD, Justice. 

LOUIS L. HAMBY, 

Attorney for Defendant Marche & Co. 

We are satisfied with the above bill of exceptions, and agree to the 
signing thereof. 

HAYDEN JOHNSON, 

TILOS. II. PATTERSON, 

Attorneys for Plaintiffs. 


M. MARCHE, ETC., VS. HAYDEN JOHNSON EF AL. 
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23 Designation of Record on Appeal. 

Filed November 9, 1910. 

In the Supreme Court of the District of Columbia. 

At Law. No. 51948. 

Hayden Johnson and Thomas H. Patterson, Plaintiffs, 

vs. 

W. Marche, Trading as Marche and Company, Defendant. 

The Clerk of said Court will please prepare a transcript of the rec¬ 
ord in the above entitled cause, for use in appeal to the Court of Ap¬ 
peals of the District of Columbia, and include therein the following: 

Certificate of the Municipal Court on Appeal to the Supreme Court 
of the District of Columbia; 

Notice of claim of title to right of property in attached goods; 
Memorandum of trial and verdict April 28, 1910; 

The judgment entered June 16, 1910; 

Memorandum of Appeal Bond filed July 11, 1910; 

Bill of Exceptions—submitted July 15, 1910; 

Order making Bill of Exceptions of record October 24, 1910; 
The Bill of Exceptions, October 24, 1910; 

Memoranda extending time to settle Bill of Exceptions and file 
transcript of record to November 1, 1910; 

Memorandum of order further extending time, to file tran- 

24 script, to December 1, 1910; 

This designation. 

LOUIS L. HAMBY, 
Attorney for Defendant, Appellant. 

Service of copy of the foregoing designation accepted by us this 
9th day of November, 1910. 

HAYDEN JOHNSON. 
THOS. H. PATTERSON. 


25 Supreme Court of the District of Columbia. 

United States oe America, 

Distnct of Columbia , ss: 

I, John R. Young, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
24, both inclusive, to.be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 51948 at Law, wherein Hayden 
Johnson and Thomas H. Patterson are Plaintiffs and M. Marche, 
trading as Marche & Company, is Defendant, as the same remains 
upon the files and of record in said Court. 
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M. MARCHE, ETC., VS. HAYDEN JOHNSON ET AL. 


In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
21st day of November, 1910. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2252. M. Marche, &c., appellant, vs. Hayden Johnson et al. Court 
of Appeals, District of Columbia, Filed Nov. 30, 1910. Henry W. 
Hodges, clerk. 
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Statement of the Case. 

The appellants, Marche & Company, in July, 1909, caused 
a writ of attachment before judgment to be issued out of the 
Municipal Court of the District of Columbia against one 
John W. Stone and one Thomas A. McDonald, trading as 
McDonald and Stone, who conducted a cafe and saloon in 
the city of Washington, D. C., and, in order to secure and 
satisfy their claim, caused the U. S. Marshal for the District 
of Columbia to levy upon certain stock in the place of busi¬ 
ness of the said firm (Rec., p. 3). The attachment and the 
grounds set forth in support thereof were sustained, and no 
appeal having been taken therefrom a judgment in debt 
for the amount claimed was, in due course, entered in favor 
of the attaching creditors, the appellants herein. In the 
meantime, however, a notice of claim to the right of prop¬ 
erty attached was served on the United States Marshal for 
the District of Columbia by the appellees herein, as claim¬ 
ants, and a copy thereof was served on the attaching cred¬ 
itors, these appellants (Rec., p. 2). Thereafter a trial of the 
right of property was had in the Municipal Court of the 
District of Columbia between the claimants and the attach¬ 
ing creditors: whereupon a judgment was entered in favor of 
the attaching creditors (Rec., p. 2). From this judgment 
the claimants, the appellees herein, appealed to the Supreme 
Court of the District of Columbia, and on April 28, 1910, a 
trial was had therein to determine the right of property, 
wherein a verdict of a jury was entered in favor of the claim¬ 
ants, the appellees herein, and judgment rendered on the 
verdict (Rec., pp. 3-4). From this latter judgment the 
attaching creditors have appealed to this court. 
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Assignment of Errors. 

1. The court below erred in overruling the motion of the 
appellants, the defendants below, to direct the jury to return 
a verdict for them on the ground that the evidence produced 
by the appellees, the plaintiffs below, was not sufficient in 
law to maintain, in their behalf, the issues joined, and on 
the ground that the deed of trust offered in evidence bv the 
plaintiffs is void as to these attaching creditors, the defend¬ 
ants therein (Rec., p. 11). 

2. The court below erred in refusing to grant prayers 
numbered 1, 2, 3, 4, and 5, presented by the appellants, the 
defendants below. 

Abstract of the Evidence. 

All the evidence adduced at the trial of this cause in the 
court below is set out in the bill of exceptions (Rec., pp. 
5-12), and it is not considered necessary here to give more 
than an abstract of its substance. No objection was made 
at the trial to the admissibility of any of the evidence, all of 
which was introduced by the appellees, the plaintiffs below, 
no evidence having been introduced by the appellants, the 
defendants below. The following is an abstract of the evi¬ 
dence offered by the appellees, the plaintiffs below: 

First, a deed of trust chattel, as follows was offered in 
evidence and read: 

“This indenture, made this thirtieth day of June, 
1909, by and between Thomas McDonald and John 
\Y. Stone, copartners, trading as McDonald and 
Stone, of the City of Washington, District of Co¬ 
lumbia, parties of the first part, and Hayden John¬ 
son and Thomas H. Patterson, trustees, of the same 
city and District, parties of the second part. 

“Whereas, the parties of the first part are justly in¬ 
debted unto Alida V. Stone in the full sum of two 
thousand, five hundred dollars, for money advanced 





4 


by the said Alida V. Stone to the said firm, for the 
repayment of which amount they have executed and 
delivered to the said Alida V. Stone, and made pay¬ 
able to her order their twenty-five certain promissory 
notes of even date with these presents, each of said 
notes being for the sum of one hundred dollars, the 
first of said notes being payable in three months after 
date, and the remaining twenty-four of said notes 
being payable monthly thereafter, and all bearing 
interest at the rate of six per centum per annum. 

“And whereas: the said parties of the first part de¬ 
sire to secure the full and punctual payment of said 
notes and interest: Now, therefore, this indenture 
witnesseth that said parties of the first part, in con¬ 
sideration of the premises, and of one dollar lawful 
money of the United States of America to them in 
hand paid by the said parties of the second part, the 
receipt of which is hereby acknowledged, have 
granted, sold and delivered, and do, by these pres¬ 
ents, grant, sell and deliver unto the said parties of the 
second part, or the survivor of them, all and singular 
the goods and chattels and personal property named, 
mentioned and described in schedule “B” hereto an¬ 
nexed and made part of this deed, the same being 
now in and upon the premises known as No. 601 
15th street, in the City of Washington, District of 
Columbia, to have and to hold the said goods and 
chattels and personal property unto and to the use 
of the said parties of the second part, or the survivor 
of them, their executors, administrators and assigns, 
in and upon the trusts and for the uses following: 
In trust to suffer and permit the said parties of the 
first part to retain possession of and use the said goods 
and chattels and personal property until the "same 
shall and may be required as hereinafter provided. 
And upon this further trust, upon default being 
made in the payment of said notes or either of 
them, or of any interest thereon when due, 
or any proper cost, charge or expense in and about 
the same, then and at any time thereafter to 
take immediate possession of said goods and chattels 
and personal property, wheresoever the same may 
be found, and to sell the same at public auction upon 
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such terms and after such public notice as the said 
parties of the second part, or the survivor of them, 
acting in the execution of this trust, shall deem ad¬ 
vantageous and proper; and of the proceeds of sale 
or sales, first, to pay all proper costs, charges and ex¬ 
penses, including a commission of five per centum 
on amount of said sale to said trustees for services; 
second, to pay whatever then remains unpaid of said 
notes, whether the same be due or not, and thereafter 
to pay the surplus, if any, to whomsoever shall be 
lawfully entitled to the same. And upon this fur¬ 
ther trust, at any time hereafter, whether said note 
shall be due or not, upon the security hereby given 
being in anywise endangered in the opinion of said 
parties of the second part, or the survivor of them, 
by the removal of said goods and chattels and per¬ 
sonal property, or any of them without the written 
consent of the said party of the second part, or the 
survivor of them, or by the non-payment of 
the rent of the premises where said goods and chat¬ 
tels may be placed, stored or deposited, or by 
the rendering of a judgment or decree for the pay¬ 
ment of money against said parties of the first part, 
or if said parties of the first part shall not keep the 
same insured in some good and reliable company 
against loss by fire to the extent of — dollars, and 
assign the same to the use of said parties of the second 
part, or the survivor of them, for the more effectual 
securing of the payment of said indebtedness, or if 
the same shall become endangered in any other 
manner in the opinion of the said parties of "the sec¬ 
ond part, or the survivor of them, then and there¬ 
after. upon the written order of the holders of said 
notes, or either of them, to take possession of said 
goods and chattels and personal property and sell the 
same and dispose of the proceeds thereof in the man¬ 
ner hereinbefore provided as though default had been 
made in the payment of said notes.” 
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“Schedule *— 

“Referred to in the Foregoing Deed of Trust and 
Made a Part of the Same. 

“All goods, chattels, implements and other per¬ 
sonal property of every description now contained 
in the cafe or in the basement of building on the 
northeast corner of 15th and F streets, N. W., in the 
City of Washington, District of Columbia, includ¬ 
ing— (here is specified the property in the building, 
which included tables, chairs, bar-room fixtures and 
utensils and accessories, not set out here because no 
part of it was attached by the appellants) together 
with bar-room license No. 530 in the name of John 
W. Stone, and the lease of said premises, which said 
lease is now held in the name of Thomas McDonald: 
also the stock of trade in said cafe, including nines, 
liquors, brandies, cordials, etc., now located upon said 
premises, or subsequently to be placed thereon by said 
firm” (Rec., pp. 6, 7, 8). 

This deed was signed by the mortgagors and acknowl¬ 
edged, and was recorded July 8, 1909. 

Further to maintain the issues joined, John W. Stone was 
called and testified that he was a member of the firm of 
Stone & McDonald, whose goods and chattels as herein¬ 
before set forth had been attached by the defendants herein; 
that he was the person who, with Thomas A. McDonald, exe¬ 
cuted the indenture or deed of trust hereinbefore set forth 
unto Hayden Johnson and Thomas H. Patterson, to secure 
one Alida V. Stone; that the said Alida V. Stone is his wife; 
that the said firm never received the full sum of twenty-five 
hundred dollars recited in the said deed of trust to have been 
in hand paid by the said Alida V. Stone; that the sum of 
eleven hundred dollars had been received from Alida V. 
Stone, by the firm of Stone & McDonald, and that the said 
Alida V. Stone promised verbally to put up or advance the 
remaining sum of fourteen hundred dollars to the said firm 
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at some future date; that the goods attached were purchased 
and in possession of the firm at the time the deed was exe¬ 
cuted; that at the time the attachments were made by the 
defendants herein, the place of business of the said firm was 
closed up: that there had been a partnership disagreement 
between himself and McDonald, the other member of the 
firm; that he was endeavoring to force the said McDonald 
out of the business; that the business had only been in exist¬ 
ence about two months when it was closed up; that a key to 
the said place of business was at the time of the attachment 
in the hands of Hayden Johnson, one of the plaintiffs herein. 
Upon cross-examination by counsel for the defendants the 
said John AY. Stone testified further that at the time the 
attachments hereinbefore referred to were made by the de¬ 
fendants herein, that the said defendants w T ere bona fide 
creditors of the firm of Stone & McDonald; that the firm 
of Stone & McDonald, after the execution and recording of 
the said deed of trust hereinbefore set forth, and while in 
possession of the goods, merchandise, and stock in trade in¬ 
tended to be secured thereby, made absolute sales thereof 
in the ordinary course of business, and applied the proceeds 
thereof to their own personal use; that the firm made pur¬ 
chases of certain articles of trade after the execution of the 
deed of trust; that the firm of Stone & McDonald were in¬ 
solvent at the time the deed of trust was executed; that the 
said deed of trust had not been executed at the time the de¬ 
fendants herein became creditors of the said firm (Rec.. pp. 
10 - 11 ). 

Under the second assignment of errors, the following are 
the prayers presented to the court below by the appellants, 
the defendants below: 

1. The jury are instructed to find a verdict for the de¬ 
fendants. 

2. If the jury find from the evidence adduced that the full 
sum of twenty-five hundred dollars, which was purported to 
be secured by the deed of trust in evidence, was not actually 
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advanced, then they are instructed that the instrument was 
void in part, and being void in part, is void in toto, and 
therefore must find a verdict for the defendants. 

3. If the jury find that the creditors of the firm of Stone & 
McDonald have not been paid, then they are cautioned that 
in view of the fact that the business was onlv carried on for 
about two months, it is doubtful whether the money pur¬ 
ported to be secured by this trust was actually advanced, and 
that fact raises a presumption of fraud. 

4. The jury are instructed that any acquisition of property 
from husband to wife, which is prejudicial to the rights of 
creditors, is void, and therefore, if prejudicial to the rights 
of the creditors, and does not actuallv secure the full sum 
of twentv-five hundred dollars, it is void, and vour verdict 

^ t 

should be for the defendants. 

5. The jury are instructed that a chattel deed of trust 
which allows the grantor to retain possession of a stock of 
goods, sell them and apply the proceeds as he sees fit, raises 
a presumption of fraud, and if you believe from the evidence 
adduced that this presumption is warranted by the facts, 
your verdict should be for the defendants (Rec., pp. 11-12). 


ARGUMENT. 

The property that was attached by the appellants was one 
office desk, two electric fans, one showcase (none of these 
being specified or even referred to in the deed of trust), 
and the following stock in trade: Nine boxes of bottles, one 
barrel of whiskey, one part barrel of whiskey, fifteen boxes 
of cigars, one cigar box of matches, and two demijohns” 
(Rec., p. 9). None of the last-named articles were speci¬ 
fied in the deed of trust, but it is contended by the appellees 
that these goods are sufficiently described in that part of the 
deed of trust which attempts to include among the chattels 
mortgaged “the stock of trade in said cafe, including wines, 
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liquors, brandies, cordials, etc., now located upon said prem¬ 
ises, or subsequently to be placed thereon by said firm. 7 ’ We 
do not think that such a construction is either reasonable or 
logical, especially when taken in consideration with the other 
provisions of the deed. 

Before commencing any argument as to the invalidity of 
the deed of trust in question, and apart from its fraudulent 
character, the appellants are, at a loss to discover any right 
conferred upon the appellees by the provisions of the deed of 
trust to the attached property, or even the property specific¬ 
ally set out in the deed, except upon the happening of one 
or more of the conditions precedent named in the deed. The 
first condition named in the deed is “Upon default being 
made in the payment of said notes, or either of them, or of 
any interest thereon when due, or any proper cost, charge, 
or expense in and about the same, then and at any time 
thereafter to take immediate possession of said goods and 
chattels and personal property” * * * (Rec., pp. 6-7). 

The record does not disclose the happening of any of these 
conditions or events. The second and only other provision 
in the deed which would make it lawful for the appellees to 
take possession of the goods and chattels named in the deed 
is predicated upon a condition or the happening of an event 
stated in the deed to be “Upon the written order of the 
holder of the said notes, or either of them, to take posses¬ 
sion of said goods, etc.” (Rec., p. 7). The record does not 
disclose the happening of any such event, and we do not 
see any excuse in law for the failure of the appellees to have 
governed themselves by this provision of the deed. 

Adverting now to the invalidity of the deed of trust and 
the insufficiency (in law) of the evidence in conjunction 
therewith, the question is whether, in view of all the evi¬ 
dence, the plaintiffs, trustees, or the defendants, creditors of 
the mortgagor, have the right to the property attached by 
the defendants, said property consisting solely of stock in 
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trade, except several minor articles not mentioned or re¬ 
ferred to in the deed of trust. 

Bearing in mind the facts in this case above stated, it is 
contended by the defendants that the plaintiffs have no 
right, under the said deed of trust, in the property attached, 
and that the said deed of trust is void as to the defendants, 
attaching creditors. 

The question of law presented is whether a deed of trust of 
chattels, covering stock in trade in possession of the mort¬ 
gagor and all subsequently acquired stock in trade, permit¬ 
ting the mortgagor to retain possession of and use the said 
stock in trade and to sell the same in the ordinary course 
of business, with no stipulation to use the proceeds or any 
part of same, either in liquidation of the mortgage debt or 
in replenishing the stock in trade, nor with any other pro¬ 
vision whatsoever for the disposition of the same, leaving the 
mortgagor in full control, with power to use the said stock as 
his own, is valid as between the mortgagor and his bona ficle 
attaching creditor, who had no notice of the said trust nor 
thereafter assented to the same. 

Oases in District of Columbia in Support of Appel¬ 
lants’ Contention. 

In the case of H. Selling, trustee, versus Obediah Kim- 
mell, reported in 6 D. C., 273, the facts are, to all intents 
and purposes, identical with the ones involved in the case 
at bar. The provisions contained in the deed of trust were 
similar to those in the one here, and the trustee had actually 
taken into his possession the goods intended to be secured 
thereby, and these goods were attached in his hands by the 
creditor. Selling, the trustee, replevied the goods, and on 
the trial below the court submitted the question of fraud to 
the jury, who found in favor of the trustee, thus upholding 
the deed. Upon appeal by Kimmell, the creditor, the error 
assigned was that the deed was fraudulent in law upon its 
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face, and that the court should have so instructed the jury. 
On this point the appellate court, in deciding the contro¬ 
versy, said, in part, as follows: 

“And we think that the court below ought so to 
have decided. * * * He (the mortgagor) might 

sell the property and make use of the proceeds for his 
own purpose as fully as though no deed of trust had 
been made, and yet the very creditors from whom it 
may have been purchased on credit were to be 
hindered and delayed, if not defrauded, of their 
claims by means of this contrivance, which was to 
fulfill the doubtfull purpose of leaving the com¬ 
plete enjoyment and disposal of the property in 
the hands of the debtor, and to seek to discharge it 
from the liabilities of property as in other cases. 
* * * We think the deed of trust is void on its 
face, and that the court below erred in submitting 
that fact as a question for the consideration of the 
jury.” 

The court further said in its opinion: 

“A debtor cannot make a deed of trust which will 
leave him in possession and with the same powers to 
manage, use and enjoy the property as though it 
were his own. If the deed of trust confers these 
rights upon him, they are rights which belong to an 
absolute owner, and property so held is responsible 
to his creditors, as though he held it absolutely, and 
the deed is void on its face. To constitute i valid 
deed of trust of personal property to secure a debt, it 
must look alone to that object. If it contain pro¬ 
visions intended to enable the maker of it to secure 
the use and enjoyment of the property for himself, 
and by means thereof plainly tends to defraud, 
hinder, or delay other creditors, the deed is void, 
and it is the duty of the court to decide the question 
for itself, and not to leave it for the uncertain arbit¬ 
rament of a jury.” 

This is the leading case in law in the District of Columbia. 

In Fox vs. Davidson, 1 Mackey, D. C., 102, the mortgagor 
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made a certain deed of trust which contained the following 
provisions as to the mortgaged property in addition to other 
provisions referred to in the opinion below: 

“Together with a large assortment of general tin¬ 
ware and house-furnishing goods * * * and 

every article that may be purchased by way of re¬ 
plenishing said stock after this date and prior to the 
payment of the matter secured by said trust.” 

It was contended by the creditor in this case that the lore- 
going provision rendered the trust void, and the court up¬ 
held this contention, and used the following language: 

“Under the circumstances of this case, and the 
language of this deed of trust, we are bound to inter¬ 
pret it as authorizing the maker of the deed to carry 
on his business, and to sell and use the proceeds of the 
property as he thought proper, and then, at the time 
that the note fell due, that the holder of the note se¬ 
cured should be preferred to everybody else in case 
of sale of the property by the trustees. 

“Now we have decided on former occasions (citing 
Smith vs. Kenney, 1 Mackey, D. C., 12, (infra) that 
any deed of trust given upon a stock of goods which 
authorized the party who makes it to use and dispose 
of the goods at his own discretion, * * * is void 

as against creditors. We are of the opinion, there¬ 
fore, that as against the creditors of Hoff (the mort¬ 
gagor) this deed is invalid.” 

In Smith vs. Kenney, 1 Mackey, D. C., 12, the court said 
as to a deed of trust containing provisions that permit the 
mortgagor to retain possession of and use the goods, etc. 
(similar to ones contained in the deed of trust involved in 
the case at bar) that “if this language were intended to per¬ 
mit Kenney, the grantor, to continue the business of selling 
and disposing of the goods as he had been doing heretofore, 
it would be a serious objection to the validity of the deed as 
to his creditors.” 

Passing from the decisions of the local courts which uni- 
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formly support the contention of the defendants, we may 
now proceed to examine some of the opinions of the Federal 
courts, prefacing our citations by stating that these courts 
uniformly declare themselves to be governed by the decisions 
of the highest courts in the jurisdiction where the cause of 
action arose, wherever the matter has been' completely ad¬ 
judicated by such last-named court. 

In the case of Crooks vs. Stuart, 7 Fed. Hep., 801, there 
were two mortgages. One expressly provided that the mort¬ 
gagor might dispose of the goods in the usual course of busi¬ 
ness, and the other contained no such provision, but it ap¬ 
peared that there was in fact no change of possession and 
that the mortgagor, after the execution of the mortgage and 
with the assent of the mortgagees, retained possession and 
continued to carry on the business, buying and selling in the 
usual course of trade. As to the question in this case, 
“whether independently of the statute, a mortgage of per¬ 
sonal property, where the mortgagor retains possession and 
deals with the property as his own, is valid as against the 
creditor of the mortgagor, who becomes such without notice 
of the mortgage,” the court said, at page 803: 

“The question remains whether these mortgages 
should be held void independently of the statute upon 
the ground that the mortgagor retained the posses¬ 
sion of the property, with power to dispose of the 
same in the usual course of trade. As already stated, 
the proof shows that the mortgagor remained in pos¬ 
session and continued the business with the assent of 
the mortgagees. 

“The case of Robinson et ah vs. Elliott, 22 Wallace, 
513, is, we think, conclusive of this controversy. It 
was there distinctly held that a mortgage of chattels 
which permitted the mortgagor to remain in posses¬ 
sion until default in payment of the debt secured, 
with power to sell the goods as theretofore, was fraud¬ 
ulent and void in law, and could not be enforced by 
a court of equity. * * * This is a doctrine of gen¬ 

eral jurisprudence, not depending for its support 
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upon any provision of the State law; and we are. 
therefore, bound by the decision of the Supreme 
Court of the United States.” 

It will be observed hereafter, in quoting from the opinion 
of the United States Supreme Court in the case of Robinson 
vs. Elliott, that the court was unhampered by any decision of 
the State court from which the case arose, and therefore felt 
at liberty to place its own construction upon the validity of 
the deed in question therein. 

In the case of Wells and another vs. Langbein et al. (at 
law), 20 Fed. Rep., 183, the mortgages contained the fol¬ 
lowing provisions: 

“The grantors have the right to dispose of the 
goods in the usual course of trade, provided they keep 
up the stock.” 

(There was not even a provision in the case at bar requir¬ 
ing the grantor to keep up the stock.) 

In the case cited the mortgagees had taken possession of 
the mortgaged goods, converted the same into cash, and held 
it, claiming that it should be applied in payment of the 
mortgages. The creditors claim that the mortgages are void 
as to them. The court stated that “the question for de¬ 
termination is as to the validity of the mortgages as against 
attaching creditors,” and expressed its opinion in part as 
follows: 


“As the mortgages in express terms provide that 
the mortgagors should remain in possession, with the 
right to sell the mortgaged property in the usual 
course of trade, they come within the rule laid down 
in Robinson vs. Elliott, 22 Wallace, 513, and Crooks 
vs. Stuart (supra), wherein it is declared that the res¬ 
ervation of such rights to the mortgagor, upon the 
face of the mortgage, shows conclusively that it is in¬ 
tended as a shield and protection to the mortgagor, 
and operates as a fraud upon the rights of the cred¬ 
itors of the mortgagor, and is therefore void.” 
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The mortgagees then contended that granting the correct¬ 
ness of the rule in the cases cited, it was not applicable in 
their case for the reason that the mortgagees had taken pos¬ 
session of the property before the writ of attachment was 
served. Upon this contention the court stated, at page 185, 
“the point to be decided, therefore, is whether the taking 
possession of the mortgaged property by the mortgagee in 
pursuance of the terms of the mortgage, before any creditor 
attacks the validity of the conveyance, will validate a mort¬ 
gage which contains provisions showing that it is a fraud 
upon the rights of creditors,” and expressed its opinion 
thereon, through Mr. Justice Shiras, as follows: 

“In Robinson vs. Elliott, and Crooks vs. Stuart, 
supra, it appears from the statement of facts in each 
case that possession under the mortgage had been 
taken before the attaching creditors had obtained any 
lien upon the property, yet it was not held that this 
fact in anv wav affected the conclusion announced,” 

and cited 

“The Supreme Court of California, in Chenery vs. 
Palmer, 6 Cal., 123; the Supreme Court of New York, 
in Delaware vs. Ensign, 21 Barb., 85; and Dutcher 
vs. Swartwood, 15 Hun., 31; the Court of Appeals of 
New York, in Parshall vs. Eggert, 54 N. Y., 18; the 
Supreme Court of Wisconsin, in Blakeslee vs. Ross- 
man, 43 Wis,, 118; and the Supreme Court of Minne¬ 
sota, in Stein vs. Munch, 24 Minn., 390—all hold 
that where the mortgage is void for fraud as to credi¬ 
tors, taking possession thereunder before a lien is 
obtained on the property in favor of a creditor will 
not render it valid.” 

The court concludes its opinion by stating, at page 186, as 
follows: 


“If the mortgage under which possession is taken 
is fraudulent and void as to creditors, then the effort 
to enforce it by taking possession under it cannot 
purge it of existing fraud, nor render valid as against 





creditors that which the law, on grounds of public 
policy declares to be fraudulent, and therefore void. 
When a chattel mortgage, bill of sale, or other like 
instrument is imperfect through insufficient descrip¬ 
tion, or because the property has not been in* exist¬ 
ence, or because the mortgagee did not promptly 
take possession, or record the mortgage, or for any 
other reason not bordering on fraud, then taking pos¬ 
session may render complete and valid that which 
was before incomplete; but when the invalidity of the 
conveyance is caused by the fact that it is a fraud 
upon the rights of third parties, upon what principle 
can it be held that enforcing the fraudulent mort¬ 
gage, by taking possession under it, shall have the 
effect of validating it? The title and rights of the 
mortgagee are based upon the mortgage. Tie enters 
into possession under and by virtue of the mortgage. 
If the mortgage is void as to creditors by reason of 
fraud, the title and possession based thereon must, if 
attacked by creditors, fall with the foundation upon 
which they rest. Any other rule would, in most 

o * 

cases, enable the parties to the fraud, to reap the 
benefits of their fraudulent practices, as in that case 
a debtor could give a chattel mortgage upon his prop¬ 
erty to a favored creditor or friend, remain in pos¬ 
session, continue to sell in the usual course of trade, 
use the proceeds for his own purposes, and still pro¬ 
tect the mortgage from successful attack by being 
sufficiently on the alert to hand over possession to the 
mortgagee just before the injured creditors make a 
levy upon the property.” 


In connection with the case above quoted from, we desire 
to call attention of the court to the facts therein, which are 
identical in every respect to those in the case at bar; that 
the provisions in the deed of trust were exactly similar to 
those contained in the deed of trust herein: that, the decision 
of the court wa$ based upon the opinion of the Supremo 
Court of the United States in the case of Robinson a*. 
Elliott, which is the leading case on the subject, and is ex¬ 
pressed in the most forceful and unmistakable terms. 
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United States Supreme Court Cases on the Subject. 

As stated heretofore in this brief, the Supreme Court has, 
in all of its decisions touching upon the validity of chattel 
deeds of trust and mortgages, declared that there is so much 
diversity in the rulings of the courts in the various States, 
and so much of a local nature and importance entering into 
chattel mortgages, it felt that it should be governed by the 
settled law of each State in respect of any case arising therein. 
While the District of Columbia, whose courts support our 
contention, is not considered in the light of a State, but is 
treated as a Territory by the Supreme Court, in so far as the 
latter should feel bound to respect its decisions on matters 
of local importance, yet it is reasonable to believe that it 
would attach great weight to the decisions of the courts in 
the District of Columbia on local matters, especially where 
they are consistent. But should the Supreme Court feel 
free to place its own construction upon a chattel deed such 
as the one in the case at bar, w 7 e are convinced that it would 
support the contention of defendants, for in the case of 
Robinson vs. Elliott {infra), which arose in the State of 
Indiana, where at that time the Supreme Court- of that 
State had never adjudicated upon nor had any settled law 
on the subject, the Supreme Court of the United States held 
therein that it felt at liberty to place its own construction on 
an instrument of this kind, and in doing so held the same to 
be void. 

In the case of Robinson vs. Elliott, 22 Wall., 513 (which 
case arose in Indiana), there was a chattel deed of trust 
which was similar in form to the one in the case at bar, re¬ 
serving possession to the mortgagor, with the right to use and 
dispose of the stock in trade in the ordinary course of busi¬ 
ness, and supply their places with other goods, which said 
other goods, upon being placed in the store, should be sub¬ 
ject to the lien of the mortgage. 

3~K 
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The court in its opinion said, at page 521: 

“And there can be no question that in Indiana a 
mortgage which simply allows the mortgagors to re- 
tain possession and use of the property until breach of 
the condition is, when duly recorded, prima facie 
valid. But it is insisted that the effect of these pro¬ 
visions is also to make a mortgage of a stock of goods, 
containing a provision authorizing the mortgagor to 
retain possession for the purpose of selling in the 
usual course of trade, prima facie valid, and that the 
court cannot, as a matter of law, pronounce it fraudu¬ 
lent. This, we think, is going beyond what the legis¬ 
lature intended. If registration was intended, as we 
think it was, as a substitute for delivery of possession, 
it was not meant to be a protection for all other stipu¬ 
lations contained in the mortgage. If so, it could be 
used as a cover for any fraudulent transaction, which 
would have to be treated on the theory advanced, as 
valid until the contrary was shown. It is true the 
law confers on the parties the right to agree that the 
possession of the property could remain with the 
mortgagor, provided the mortgage be recorded; but 
if the mortgage contains other provisions which on 
legal principle vitiates the whole instrument it is 
difficult to see how recording it could make it even 
prima facie valid.” 


The court further states, at page 523, as follows: 

“But the creditor must take care in making his 
contract that it does not contain provisions of no ad¬ 
vantage to him, but which benefit the debtor, and 
were designed to do so, and are injurious to other 
creditors. The law will not sanction a proceeding of 
this kind. It will not allow the creditor to make use 
of his debt for any other purpose than his own in¬ 
demnity. * * * It is not difficult to see that the 

mere retention and use of personal property until 
default, is altogether a different thing from the re¬ 
tention of possession accompanied with a power to 
dispose of it for the benefit of the mortgagor alone.” 
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The court further states, at page 525, as follows: 

“Whatever may have been the motive which actu¬ 
ated the parties to this instrument, it is manifest that 
the necessary result of what they did do was to allow 
the mortgagors, under cover of the mortgage to sell 
the goods as their own, and appropriate the proceeds 
to their own purposes, and this, too, for an indefinite 
length of time. A mortgage which in its very terms 
contemplates such results, besides being no security 
to the mortgagees, operates in the most effectual man¬ 
ner to ward off other creditors; and where the instru¬ 
ment, on its face, shows that the legal effect of it is 
to delay creditors, the law imputes to it a fraudulent 
purpose.” 

Another authority in the Supreme Court of the United 
States touching upon the question in controversy is the case 
of Means vs. Dowd, 128 U. S., 273, wherein the justice who 
delivered the opinion of the court stated that the facts be¬ 
fore the court were similar to those of Robinson vs. Elliott 
(supra), and quotes very fully from that case, citing it with 
approval. 

In the case of Etheridge vs. Sperry, 139 U. S., 266, which 
came up from Iowa, a chattel deed of trust was given to se¬ 
cure a debt. This trust did not contain a reservation of in¬ 
terest to the mortgagor, but there was a parol understand¬ 
ing that the mortgagor should remain in possession of the 
stock, with power to sell the same, using so much of the 
proceeds thereof as he might actually need for the mainte¬ 
nance of himself and family, and the balance to be used in 
replenishing the stock, and the Supreme Court simply holds 
that such a parol understanding, not appearing on the face 
of the instrument, would not invalidate the instrument itself, 
it being otherwise valid on its face, but it was a matter for 
the jury to find whether the instrument, valid on its face, 
was, when taken together with the parol agreement, intended 
to defraud. We, of course, concede that such was a case for 
the jury, because creditors must rely solely upon the pro- 


visions contained in the trust itself when attacking the 
validity of the same at law, as the insufficiency of the same 
in law is the basis of their claim, which insufficiency must 
appear upon the very face of the instrument. The case 
above cited, however, is not the case at bar, for here the 
trust itself permitted the mortgagors to retain possession and 
use the goods, etc., until they might be required as provided 
for, and we are now prepared to state concisely the distinc¬ 
tion betwen the two cases, viz., the trust in the case of Ether¬ 
idge vs. Sperry contained on its face no evidence of fraud or 
illegality, and was in proper form, while in the case at bar 
the reasons for claiming the trust invalid are apparent on the 
very face of the deed of trust. 

The second and third paragraphs of the syllabus of the 
Etheridge vs. Sperry case are bodily quoted, which show the 
distinctions between the two cases: 

Second paragraph of syllabus, pages 266-7: 

“Following the Supreme Court of Iowa in its con¬ 
struction of the local law of that State this court holds 
that a mortgage of a stock of goods in a store in that 
State, otherwise valid , is not invalidated by reason of 
a parol understanding at the time of its execution, 
that the mortgagor may retain possession and sell 
the goods, and apply the process to his own support, 
and to keep up the stock, applying only the surplus 
to the payment of the mortgage debt.” 


(The third paragraph of the syllabus is reserved for quot¬ 
ing in connection with consideration of the second point of 
distinction between the two cases.) 

The first point of distinction is more clearly brought out 
by the following quotation from pages 271-2 of the opinion: 

“So the question is presented, whether, as a matter 
of law, a mortgage given by a merchant on his stock 
of goods to secure debts not yet due, which upon its 
face has no 'imperfections, contains no reservations 
for the benefit of the mortgagor, and is apparently 
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only for the security of the mortgagee, and gives him 
full power to take possession on default in payment, 
or on any misconduct of the mortgagor, or whenever 
he pleases, is invalidated by the fact of a parol under¬ 
standing, at the time of its execution, that the mort¬ 
gagor may use the proceeds of his purchases, apply¬ 
ing only the surplus, but all of that, to the payment 
of the mortgage debt, or whether such an understand¬ 
ing is simply to be taken into consideration, together 
with the other circumstances, as hearing upon the 
question of the good faith of the parties. The con¬ 
tention of the plaintiff in error is in support- of the 
first alternative of this question, and he relies mainly 
on the cases of Bank of Leavenworth vs. Hunt, 11 
Wall., 391; Robinson vs. Elliott, 22 Wall., 513, and 
Means vs. Dowd, 128 U. S., 273. While there are some 
points of similarity between each of those cases and 
this, and while there are observations in the opinions 
filed in them pertinent and correct with reference to 
the special facts which, if disconnected from those 
facts and applied here, might seem authoritative, yet 
there are clear and sufficient reasons why neither the 
decisions nor the opinions should control this case.” 

The opinion in this case is further quoted from—pages 
272-3-4: 

“In Robinson vs. Elliott, a case coming from In¬ 
diana, the objection to the chattel mortgage appeared 
on the face of the instrument, in that it permitted the 
mortgagor not only to retain possession, but to sell 
and buy as theretofore, w T ith no stipulation for the 
application of the surplus proceeds to the payment of 
the mortgage debt, the only stipulation being that 
the purchased goods should come within the lien of 
the mortgage. Apparently this retained power of 
sale by the mortgagor was in no respect for the bene¬ 
fit of the mortgagee, but to enable the mortgagor to 
continue in business in defiance of his unsecured 
creditors, protected by the lien of this mortgage. The 
conduct of the parties after the mortgage was in har¬ 
mony with this apparent intent, and removed any 
uncertainty as to the scope and purpose of the instru- 
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ment. It was not intended by that decision to hold 
that a chattel mortgage was void because it provided 
for a retention of possession by the mortgagor, and a 
sale by him. On the contrary, Mr. Justice David, 
delivering the opinion of the court, carefully used 
this language: ‘We are not prepared to say that a 
mortgage under the Indiana statute would not be sus- 
• tained which allows a stock of goods to be retained 
by the mortgagor, and sold by him at retail for the 
express purpose of applying the proceeds to the pay¬ 
ment of the mortgage debt. Indeed, it would seem 
that such an arrangement, if honestly carried out, 
would be for the mutual advantage of the mortgagee 
and the unpreferred creditors. But there are feat¬ 
ures engrafted on this mortgage which are not only 
to the prejudice of creditors, but which show that 
other considerations than the security of the mort¬ 
gagees, or their accommodation even, entered into 
the contract. Both the possession and right of dis¬ 
position remain with the mortgagors. They are to 
deal with the property as their own, sell at retail, 
and use the money thus obtained to replenish their 
stock. There is no covenant to account with the 
mortgagees, nor any recognition that the property is 
sold for their benefit.” 

The language used in the above quotations clearly differ¬ 
entiates the Etheridge vs. Sperry case from the Robinson vs. 
Elliott case, and in no wise can it be said that it overrules 
the last-mentioned case, and the Robinson vs. Elliott case 
and the case at bar are identical. 

We may now pass to the second point of distinction be¬ 
tween the Etheridge-Sperry and Robinson-Elliott cases, 
which is that in the Robinson-Elliott case (the first one de¬ 
cided), as the court very aptly remarked in its opinion in 
Morse vs. Riblet, 22 Fed. Rep., 501, “Robinson vs. Elliott 
was decided under the statute law of Indiana, where the point 
had not been passed upon by the State court, so that the 
Supreme Court of the United States say it was at liberty to 
consider the question for itself as to what the legislature in- 
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tended,” while in the Etheridge-Sperry case the local Su¬ 
preme Court (that of Iowa) had uniformly held that similar 
cases must be submitted to a jury, and the United States 
Supreme Court, in accordance with its recognized custom, 
merely folloiced the settled law of the State from which the 
case arose as pronounced by the highest court of said State. 

This point is made clear from the following quotations: 

Paragraph 3, Syllabus, Etheridge vs. Sperry: 

“There is so much of a local nature entering into 
chattel mortgages that this court will accept the set¬ 
tled law of each State as decisive in respect to any 
case arising therein.” 

The following quotation from page 27*2 of the opinion: 

“While chattel mortgages are instruments of gen¬ 
eral use, each State has a right to determine for itself 
under what circumstances they may be executed, the 
extent of the rights conferred thereby, and the condi¬ 
tions of their validity. They are instruments for the 
transfer of property, and the rules concerning the 
transfer of property are primarily, at least, a matter 
of State regulation. We are aware that there is great 
diversity in the rulings on this question by the courts 
of the several States; but whatever may be our indi¬ 
vidual views as to what the law T ought to be in respect 
thereto, there is so much of a local nature entering 
into chattel mortgages, that this court will accept the 
settled law of each State as decisive in respect to any 
case arising therein.” 

It is apparent from this language that the Supreme Court 
did not establish a precedent of its own in this case, as it 
unquestionably did do in the case of Robinson vs. Elliott, 
hut. as above stated, merely applied the settled law of the 
State of Iowa to the case, in accordance with its custom and 
practice. We desire to emphasize our contention, therefore, 
that the principles of Robinson vs. Elliott govern in the case 
at bar, and not those of Etheridge vs. Sperry. 
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For the sole purpose of emphasizing this contention, we 
desire to call the attention of the court to the case of Knapp, 
trustee, vs. The Milwaukee Trust Co., trustee, recently de¬ 
cided by the Supreme Court of the United States, and re¬ 
ported in the advance sheets of the reports of that court of 
April 15, 1910 (Supreme Court Reporter, Annotated, vol. 
30, No. 10). This case involved a chattel deed of trust 
which contained provisions similar to those contained in the 
case at bar, and under the law of Wisconsin such an instru¬ 
ment is void as to creditors, having been repeatedly so pro¬ 
nounced by the local courts in construing the State statute 
on the subject. To show that the United States Supreme 
Court follows the decisions of the local courts in construing 
questions involving chattel deeds of trust, we quote as fol¬ 
lows from its decision in this case: 


“Such provisions are clearly within the Wisconsin 
decisions , for they permit the mortgagor to have the 
benefit of the property, to keep it in his possession, 
and to appropriate the proceeds to his own use. The 
Wisconsin decisions render such mortgages invalid 
as to creditors, because the effect of such provisions 
is to give the beneficial use of the mortgaged prop¬ 
erty to the mortgagor in possession, and to make pos¬ 
sible the use of the mortgage as a protection against 
creditors of the mortgagor when they shall under¬ 
take to assert their rights.” 


The test of the validity of a chattel mortgage, or deed of 
trust, as shown by the trend of all the decisions which are 
quoted in this brief, is whether upon construing the legal 
effect of the provisions therein contained it contemplates a 
perfect security. If the deed of trust or mortgage contains 
upon its face any provision or provisions which contemplate 
the destruction or suspension of the security, or permit and 
allow the mortgagor, wholly treating the property as his 
own, to do any act whereby the thing which'composes the 
security is destroyed or used in such manner that its identity 
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is lost to the mortgagee, and the mortgagor becomes the sole 
beneficiary, then the deed is void. There must be some pro¬ 
vision in the deed whereby the lien of the mortgage always 
follows and maintains its grasp upon its security by virtue 
of the original terms of the deed, so that there shall be no 
ways or means by which that security may, in the legal con¬ 
struction of the instrument, disentangle or free itself there¬ 
from, before the liquidation of the mortgage debt by the act 
of the mortgagor in any other way than its application to 
the payment of the mortgage. If the deed should contain 
upon its face such provisions that permit this, it is void per se 
as to pre-existing creditors of the mortgagor. The reason 
of this rule seems to be truly consonant with sound logic, 
considering the intention of legislative bodies in permitting 
deeds of trust as a substitute for manual delivery of chattels; 
for the sole purpose of the delivery of the chattels to the 
mortgagee is to safeguard the security for the loan he has 
advanced, and the conveyance must look to that security 
alone. Public policy demands this law, and the law has been 
jealous of any trespass upon it; for where, as in the case at 
bar, a person is engaged in business in a community with 
his fellow-men, and has property unfettered with any lien 
or incumbrance, it is because of that fact, and the rightful 
belief by his fellow-men that he will not do anything fraud¬ 
ulently prejudicial to them, that he is given the transient 
commercial credit which the custom of merchants demands. 

We may summarize the effect of the foregoing by stating 
that the decisions in all of the courts of the District of Co¬ 
lumbia on this subject (except this honorable court, which 
has not yet passed upon it) uphold the contention of the ap¬ 
pellants; that the Supreme Court of the United States has 
always governed itself by the decisions of the local courts of 
the State concerning chattel mortgages, except where such 
States have not adjudicated the subject, and in such cases 
the Supreme Court of the United States, placing its own 
construction upon deeds of trust containing provisions simi- 

4-K 
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lar to those in the case at bar, had no hesitance in pro¬ 
nouncing such trusts void; that the only case which the 
plaintiffs relied upon at the trial was that of Etheridge vs. 
Sperry (supra), the facts in which do not approach, in 
analogy, those in the case at bar, and apart from this was 
simply the construction of the law in the State of Iowa at 
that time, based upon the decisions of the highest court of 
that State upon a set of facts which, as we have stated, are 

not analogous to those in this case. 

With reference to the other evidence adduced at the trial 

in the court below, apart from the deed of trust, it seems 
scarcely necessary to do more than make a few observations 
on the undisputed facts. These facts constitute the acts of 
the parties, which, of themselves, compose the only guide in 
determining what may have been the intention of the per¬ 
sons who committed them. It is impossible to devine what 
may have been in the minds of the persons who conceived or 
committed these acts, concerning the bona fides of the trans¬ 
action to which they relate, for the consciences of different 
people differ in degree of sensitiveness; but the law has only 
one way to arrive at the intention of any person, and that 
is by placing a rational and reasonable construction upon the 
effects of the acts which they commit. In this case the mort¬ 
gagor was permitted to retain, use, and dispose of the very 
security itself, and use the proceeds, treating it wholly as his 
own, unencumbered by any lien whatsoever imposed upon it 
by the terms of the mortgage, and with no obligation to re¬ 
place or replenish that security which had been destroyed. 
The only molestation in his business to be feared was at the 
hands of his wife, the supposed beneficiary under the trust, 
who, as a matter of fact, had not actually advanced one-half 
of the amount acknowledged to have been received by the 


(Note. —See in support of brief citations under sec. 393, 
vol. 9, Century Digest; note 3, p. 992, vol. 5, Am. & Eng. 
Encyc. L., and also vol. 3, p. 3193, par. 90, Dig. U. S. Sup. 
Ct. Rep.) 
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deed of trust. All of this took place when the mortgagor 
was insolvent, and after the time when he had made himself 
a bona ficle debtor of the defendants. The only logical con¬ 
clusion of which these facts will admit is that they were 
designed to shield the mortgagor, and to hinder, delay, and 
defraud creditors; and, this being the only logical conclusion 
or deduction from the facts, we submit that the court below 
erred in refusing to direct the jury to return a verdict for the 
defendants, the appellants herein. 

With reference to the second assignment of errors, namely, 
the refusal of the court below to grant certain of the prayers 
of the defendants, the appellants herein, we consider that 
the argument of the matters contained in the first assign¬ 
ment of errors is applicable here, and, should we continue, 
our argument would consist wholly of a repetition of a large 
part of the foregoing brief. 

In conclusion it is submitted that the contentions of the 
appellants rest upon no less a foundation than the principles 
of public policy, and that to stamp as a lawful act the per¬ 
nicious practice which these contentions are designed to re¬ 
sist would be not only to encourage those who have already 
a penchant to evade the law, but would move artificially, to 
its adoption, those whose natural consciences reject deception 
and intrigue. 

Louis L. Hamby, 

Attorney for Appellants Marche Sc Co. 

Leon Pretzfeldeb, 

Attorney for Appellants Harris , Johnson Sc Co. 
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Hayden Johnson and Thomas 
H. Patterson, 

Appellees. 
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Appellees. 


STATEMENT OF CASE. 

In the year 1909, one Thomas McDonald and one John 
W. Stone, under the firm name of McDonald & Stone, were 
engaged in the business of keeping a cafe and restaurant 
at premises number 601 Fifteenth Street, Northwest, Wash¬ 
ington, D. C. On the 20th day of June of that year the 
said McDonald & Stone executed a certain deed of trust 
Upon their trade fixtures and their stock of merchandise 
located upon the said premises or subsequently to be placed 
thereon by them. Hayden Johnson and Thomas H. Pat¬ 
terson, the appellees, who will be hereinafter referred to as 
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the plaintiffs, were named as trustees in this deed, which 
purported to be given to secure Alida V. Stone the payment 
of $2,500. This indebtedness of the said firm to the said 
Alida V. Stone was evidenced by twenty-five notes for $100 
each, of even date with the said deed of trust; the first of 
these notes being payable three months after date, and of 
the remainder, one to be paid on each and every month 
thereafter, until all of them should be paid. 

A short time after this deed was placed on record, one 
W. Marche, trading as Marche & Company, the appellant, 
who will hereinafter be referred to as the defendant, sued 
the firm of McDonald & Stone, in debt, in the Municipal 
Court of the District of Columbia, and attached before 
judgment, certain of the goods and chattels covered by the 
said deed of trust. Thereupon the plaintiffs filed a notice 
of their claim to the attached property with the United 
States marshal for the District of Columbia, and a trial 
of right to the same was had before the Municipal Court, 
on the 26th day of August, 1909. From a judgment therein 
entered against the plaintiffs, an appeal was taken to the 
Supreme Court of the District of Columbia, where the case 
was heard de novo, together with law case number 51,949 
(another case of the same nature) before Mr. Justice Staf¬ 
ford and a jury, at the April term, 1910, and a verdict duly 
found in favor of the plaintiffs, thereby reversing the judg¬ 
ment of the Municipal Court. 

From the judgment entered upon this verdict this appeal 
has been taken by the defendant, the attaching creditor. 

ARGUMENT. 

At the trial of this cause, the plaintiffs offered in evi¬ 
dence the deed of trust hereinbefore mentioned, bearing the 
certificate of the Recorder of Deeds of the District of Co¬ 
lumbia, that it had been received for record on the 8th 
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day of July,. 1909. The original papers in the attachment 
suit brought in the Municipal Court by the defendants, 
showing the return of the marshal, stating that he had at¬ 
tached certain goods of McDonald & Stone and furnishing 
an inventory of the same, were also offered. Plaintiffs also 
produced as a witness John W. Stone, who testified that he 
was a member of the firm of McDonald & Stone, and was 
the John W. Stone who, with Thomas McDonald, had 
executed the deed of trust which had been offered in evi¬ 
dence; that the said deed of trust was given to secure his 
wife, Alida V. Stone, the payment of $2,500, $1,100 of 
which had already been furnished to the firm of McDonald 
& Stone by her, and the remaining $1,400 was to be fur¬ 
nished at a later period; that the goods attached by the 
defendant were purchased by the firm of McDonald & 
Stone, and were upon the premises numbered 601 Fifteenth 
Street, Northwest, Washington, D. C., at the time the deed 
of trust was executed; that at the time the attachment was 
made there had been a partnership disagreement, the place 
of business was closed, and a key to the same was in the 
hands of Hayden Johnson, one of the trustees. 

The plaintiffs offered no further testimony; whereupon 
the defendants announced that they had no testimony to 
offer. ‘ 

At the conclusion of the plaintiff’s case, the defendants 
presented to the court six prayers for instructions to the 
jury, namely: 

“1. The jury are instructed to find a verdict for the 
defendants. 

“2. If the jury find from the evidence adduced that 
the full sum of twenty-five hundred dollars, which was 
purported to be secured by the deed of trust in evi¬ 
dence, was not actually advanced, then they are in- 
. structed that the instrument was void in part, and.being 

l*-/'* * * ' 
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void in part, is void in toto, and therefore must find 
a verdict for the defendant. 

“3. If the jury find that the creditors of the firm of 
Stone & McDonald have not been paid, then they are 
cautioned that in view of the fact that the business 
was only carried on for about two months, it is doubt¬ 
ful whether the money purported to be secured by this 
trust was actually advanced, and that fact raises a pre¬ 
sumption of fraud. 

“4. The jury are instructed that any acquisition of 
property from husband to wife, which is prejudicial 
to the rights of the creditors, is void, and therefore, if 
prejudicial to the rights of the creditors, and does not 
actually secure the full sum of twenty-five hundred 
dollars, it is void, and your verdict should be for the 
defendant. 

“5. The jury are instructed that a chattel deed of 
trust which allows the grantor to retain possession of 
a stock of goods, sell them and apply the proceeds as 
he sees fit, raises a presumption of fraud, and if you 
believe from the evidence adduced that this presump¬ 
tion is warranted by the facts, your verdict should be 
for the defendant. 

“6. The jury are instructed that if they believe 
from the evidence that the object and purpose of the 
deed of trust in this case was to hinder, delay or de¬ 
fraud creditors of the grantors, then their verdict 
should be for the defendant.” 

The Court refused the first five of these prayers and 
granted the sixth. It also charged the jury as follows: 

“That they were to determine from all the facts in 
the case whether or not the deed of trust relied upon 
by the plaintiff was given by the said Stone & McDon¬ 
ald in good faith, or for the purpose of defrauding 
their other creditors; that in deciding this question the 
jury should take into consideration all the facts con¬ 
nected with the execution of the said deed; that they 
might consider in this connection that the deed Of trust 
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was given to secure the wife of one of the members 
of the firm; that only a part of the money professed 
to be secured by the deed of trust had been actually 
advanced by the beneficiary therein ; that the grantors 
of said deed of trust were insolvent at the time the 
same was given; that the instrument was not recorded 
until eight or nine days after the execution; that the 
proceeds of the sale of the chattels mentioned in said 
deed of trust were not applied, after the execution of 
said instrument, to the payment of the indebtedness 
thereby secured, nor to the payment of other creditors 
to whom they were indebted, the firm being in an in¬ 
solvent condition; that if the jury find from these 
facts, as well as from other facts in the case, that the 
said deed of trust was not given in good faith by the 
said Stone & McDonald to secure a bona fide indebted¬ 
ness, but was given by them for the purpose of de¬ 
frauding their other creditors, then the said trust 
would be void in law, and their verdict should be for 
the defendants.” 

The refusal of the Court to grant the defendant’s 
prayers numbered one to five, inclusive, is assigned by the 
defendant as reversible error. Concerning this contention 
of the defendant, it is submitted by the plaintiffs that the 
Court committed no error for the following reasons: 

First: That the question was one of fact and not of law, 
and could only be determined by the jury; Section 1120 of 
the Code of Laws for the District of Columbia providing: 

“Every conveyance or assignment, in writing or 
otherwise, of any estate or interest in * * * goods 
or things in action, and every charge upon the same 
* * * with the intent to hinder, delay or defraud 

creditors or other persons having just claims or de¬ 
mands, of their suits, damages or demands, shall be 
void as against the persons so hindered, delayed or de¬ 
frauded: * * * Provided further that the ques¬ 

tion of fraudulent intent shall be deemed a question of 
fact and not of law.” 
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Second: That the deed of trust under which the plain¬ 
tiffs claim was valid, in that it was given for a sufficient 
consideration, and to secure a bona fide creditor of McDon¬ 
ald & Stone. Though it did permit the grantors to remain 
in possession of the goods, and to use the same, this did not 
of itself render the deed void. Besides, there was a pro¬ 
vision in the deed, itself, for the trustees to take possession 
of the goods conveyed, whenever it appeared to them that 
the security was becoming impaired or endangered. 

Several cases were cited by the defendant, for the purpose 
of showing that this deed was void as a matter of law, 
among which cases was that of Selling vs. Kimmel, 6 D. C, 
273. This case, like the other D. C. cases cited by the de¬ 
fendant, was decided by the Supreme Court of the District 
of Columbia, sitting in general term, before the enactment 
of the Code. Besides, it was radically different from the 
case at bar. There the deed of trust was upon a stock of 
merchandise only, purported to have been given to secure 
the payment of only one note, and that payable five years 
after date. The whole deed showed upon its face the 
strongest evidence of fraud, in that it was given to protect 
the party who made it, from the levy of his creditors, with¬ 
out any intention of its ever being foreclosed. While most 
of the cases which have arisen in the District of Columbia, 
involving chattel deeds of trust, have been proceedings in 
equity, no instance has been found in which a conveyance 
such as this has been declared invalid as against creditors. 

The leading case on this subject, and the case which is 
followed in this jurisdiction, is that of Etheridge vs. Speery, 
et al.j 139 U. S., 171, which is on all fours with the case at 
bar. There a chattel mortgage was upon a stock of goods, 
and not only upon all the goods in the plaintiff’s store, but 
also upon all that might thereafter be brought into said 
store, with no provision for an application of the proceeds 
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of sales toward the liquidation of the mortgage debt. The 
Court, in an exhaustive opinion, held that this deed was not 
invalid as a matter of law, and the same was upheld as 
against the claims of attaching creditors. This opinion 
carefully reviewed the cases which had been previously de- 
cided by the Supreme Court of the United- States, wherein 
the question of the validity of chattel mortgages was in 
issue, paying particular attention to the case of Robinson 
vs. Elliott, 89 U. S., 758, an equity case cited by the de¬ 
fendant in the trial below in support of his contention that 
the deed was void, the Court saying in this connection: 

“This retained power of sale (in Robinson vs. El¬ 
liott) by the mortgagor was in no respect for the bene¬ 
fit of the mortgagee, but to enable the mortgagor to 
continue in business in defiance of his unsecured cred¬ 
itors, protected by the lien of this mortgage. The con¬ 
duct of the persons, after the mortgage was executed, 
was in harmony with this apparent intent and removed 
any uncertainty as to the scope and purpose of the 
instrument. It was not intended by that decision to 
hold that a chattel mortgage was void, because it pro¬ 
vided for a retention of possession by the mortgagor 
and a sale by him.” 

Continuing the opinion, the Court said: 

“Why should a transaction like this be condemned, 
if made.in good faith to secure an honest debt? The 
owner of a stock of goods may make an absolute sale 
of them to his creditors in payment of a debt. If an 
absolute, why not a conditional sale, with such con¬ 
dition as he and his creditor may agree upon ? 
* * * Existing creditors may of course challenge 

the faith of the transaction, but if they cannot dis¬ 
turb an absolute sale when made in good faith, why 
should they be permitted to challenge a conditional sale 
if made in like good faith? The fact that fraudulent 
relations are possible is hardly a sufficient reason for 
denouncing transactions which are not fraudulent.” 
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The gist of this opinion was, that a deed of trus,t or 
mortgage which is given and intended to serve as a shield 
between a debtor and his creditors, with no intention what¬ 
ever of there ever being a foreclosure, is given in bad faith 
and is void as against unsecured creditors. But, where the 
deed is given in good faith for the purpose of securing 
some creditor, and the trustees are authorized and em¬ 
powered to watch over the goods conveyed, and take im¬ 
mediate possession of the same for the benefit of the se¬ 
cured creditor, whenever they may think there is danger of 
the security being impaired, then the deed is not void. Such 
is the case at bar; though the grantors were permitted to 
retain possession of the goods, though a part of the goods 
was salable merchandise, and though the trust included 
after acquired goods, still the deed showed on its face the 
mark of good faith, on the part of the parties thereto. 
Among other provisions, the trustees were empowered to 
guard the security conveyed, and take possession of the 
same, whenever they might think necessary. Furthermore, 
at the time the attachment of the defendant was levied, the 
evidence showed that the goods were constructively in the 
possession of the trustees, a key to the premises, whereon 
they were situated, having been placed in the hands of one 
of the trustees. 

Such has ever been the law in the District of Columbia. 
The case of Smith vs. Kenney, 1 Mackey, D. C., 12, cited 
by the defendant, went much further than quoted in the 
defendant’s brief, and held— 
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“That if the language were to be interpreted as per¬ 
mitting the grantor to continue the business of selling 
and disposing of the goods, it would, as to creditors, be 
a serious objection to the validity of the deed; but 
construed with the clause giving the trustee the power 
to take immediate possession, if the grantor were 
found removing them, it is to be taken as merely mean¬ 
ing that the grantor is to take care of and use the prop¬ 
erty subject to the rights of the trustee/’ 

Formerly, the question of the validity of deeds, where 
such validity was attacked by creditors, was a question of 
law to be determined by the Court, but since the enactment 
of the District Code, the whole matter is to be left to the 
jury, as a matter of fact. 

Third: While the Court did refuse prayers 2, 3, 4 and 5 
in the form in which they were offered by the defendants, 
still the effect and substance of these prayers as pointing to 
the fraudulent intent of the grantors were embodied in the 
Court’s charge to the jury, hereinbefore set out, and the 
whole matter was fully presented to them. 

In conclusion, the appellees would correct an error on the 
part of the appellant contained in his brief at pp. 8-9, to 
the effect that the specific articles attached were not in¬ 
cluded in the deed of trust offered in evidence; that the 
plaintiff’s contention was that they were sufficiently de¬ 
scribed in that part of the deed of trust which “attempted 
to include among the chattels mortgaged, stock in trade in 
said cafe, including wines, liquors, etc.” While this was 
wholly a matter of fact, to be determined by the jury, the 
appellees call the Court’s attention to the schedule of the 
chattels conveyed by the said deed of trust, as found on 
page 7 of the record in this case, which schedule is as fol¬ 
lows : 
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“All goods ■, chattels , implements, and other personal 
property of every description now contained in the cafe 
or in the basement of the building on the northeast 
corner of Fifteenth and F Streets, Northwest, in the 
City of Washington, District of Columbia, includ- 
ing * * 

It is respectfully submitted that the judgment of the 
lower Court was correct and the same should be affirmed. 

Hayden Johnson, 

Thos. H. Patterson, 
Attorneys for Appellees. 







